MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No. 481 of 2018 (S.B.)

| Abhay S/o Anantrac Jofshi.

Aged about 48 years, Occ. Service,
Resident of Alpabachat Nivas-Sthan,
Type-l, near Zilla Stadiom, Civil Lines,
Chandrapur, Tq. And Dist. Chandrarpur,

Applicant.
Versus

1} The State of Maharashira,
tHrough its Principal Secretary,
Revenue and Forest Department,
Mantralaya, Mumbai 32.

2} The Setttement Cormmissioner and
Director of Land Redords, New Administrative
. Building, in front of Commissioner Office, Pune.

3) Shri Kamlakar Sudhakar Hattekar,
Aged about 47 years, Occ. Service,
Presently posted as District Supenntendent of Land
Reacords, Amravatl .

4) Shri Anil Dattatraya Mane
Aged about 47 years, Occ. Service,
District Superintendent of Land Records,
Near CBS Bus Stand, Nashik, Dist. Nashik.

Respondents.

S/Shri A.C. Dha'rmadhiikar, Ritu P. Jog, Advs. for the applicant.
Shri P.N. Warjurkar, PD for respondent nos. 182.
Shri S.P. Palshikar, Id counsel for R-3,

| ~ Shri §.V. Bhutada, YJ Maheshwari, Ms. V.V. Tiwari, le P. Daga,

Ms. S.Agrawal, Advnc!ates for respondent no.4.




CWITH

ORIGINAL; APFLICATIDN No. 548 of 2018
With Civil Applmatmn No. 315 of 2018 ES B.}

Kamlakar Sudhakar Hattekar
Aged about 47 years, Oce. Sewice, .
Rio Plot No.47, Rukmml Nagar
Amravati, :
~Applicant.

: Versus
1} The State of Maharashtra,

through its Secretary,

Revenue and Forsst Department,

Mantralaya, Mumb'ai,

2} The Seftlement Comm:ssroner and
Director of Land Regords, New Adm:mstratwe
. Building, in front of Commissioner Gffice, Pune.

Respondents.

Shri §.P. Palshikar, Ar;lvucate for the applicant.
Shri P.N, Warjurkar, PO for respondents.

Goram -~ Hon'ble Shrl Anand Karanjkar
Membar {J}

CDM!‘.‘IDN JUBGMENT

{Daii'-;.rar&d on this 3 day of May,2019)
Heard Shrii A.C. Dharmadhikari, Id. counsel for the
applicant, Shri P.N. Wajrjquar, Id. P.O. fc;r R-182, Shri 58.P. Paishikar,
id. counsai for R-3 arszd Shri 5.V, Bhutada, Id. counsel for R-4 {in

Q.ﬁ.481 of 2018} and Heard Shri 8.P, Palshikar, !d. counsel for the
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applicant and Shri,P.Ni. Warjurkar id. P.O. for the reépondents (In

O.A.548 of 2018 with C.AN0.315 of 2018).

2 The applicant in O.A. 481 of 2018 is challenging his
transfer from Chandrapléjr to CIBCO, Navi Mumbai and the applicant in
0.A548 ﬁf 2018 (R 3) |s challenging his transfer to Chandrapur from
Amravati, As both thée maiters are pbnneﬁted together, therefore,

both the applications decided by this common order.

3. In the yearé 2018 the applicant was serving as District
Superintendent of Lan,di Record, Chandrapur. it is his contention that
his request of transfer jand posting at Thane was considered by the
Civil Services Board an;d all of a sudden without assigning any reason
the Hﬂn’blé Chief Miniister appmvéd the note sheet émd directed to

post the respcndent rtm;.4 at Thane. i is submission of the applicant

that when the matter was considered by the Civil Services Board the

respondent no.4 was n@:t in picture at all and ali of a sudden when the
matier was placed befc::re the Hon'ble Chief Minister one line was
written in the pmpnsaiéto post the respondent no.4 at Thane and to

post the applicant at CiDCD, Navi Mumnbai.

4, The impugned transfer is mainly attacked on the ground
that the transfer on dep;utation is in violation of iaw because consent of

the applicant was not obtained. The learned counsel for the applicant



submifted thét as per Eprovisiané of the Maharashtra Civil Services
{Joining time, Fareign%Sewice and Payments During Suspensiﬁn,
Dismissal and Removali] Rules, 1681 {In short "MCS {Joining time...}
RuEeéJBB’i} consent uif the Government servant for his transfer to
foreign sejvice was mandatory and the fransfer agaEr_:st his will is
ilegal. ¥For this purpoé&e the Ieamed.counsel for the applicant has
pta.ced reflance on Ru!fa—:iﬁ of the MCS {Joining time...) Rules, 1981,
The second contention gof the applicant is that at the relevant time the
post of District Superint:endent of Land Record was not created on the
establishment of CIDCiD, Navi MUmbai and conseguently there was
no pmpfiety to appoinét the applicant by transfer on deputation to

CIDCO, Navi Mumbaié it 1s submitted that without considering these

~aspects mechanically tjhe note shest was approved by ihe Hom'ble

Chief Minister and cénsequent!y the posting of the app!icant'at

CIDCO, Navi Mumbai 15 in violation of law.

5. It is submitt?e;d on behalf of the applic.ant that ordinarily the
competent authority |s bound to accept and act upon fihe
r‘ecommendatior&s mac;ie by the Civil Servi;ces Board and if the
sompetent éut'ihorify édisagrees with the recommendations the
competent authority shiaii record some reasons and for thés purpose

the learned counsel fbr the applicant has piaced reliance on the

Judgment in Writ Pétition No.B844/2018 betwsen Shri Santosh
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Machhindra Thite ’-fere;.;e the State of Maharashira & Ors., decided on
04502;’201& it is eubné’litted thet.ihe note sheet which was forwarded
by the Civil Services Béeerd was not considersd by the Hen’bfe Chief
Minister who was theé competent -e.ut'herity, bet the Hon'ble Chief
Minisier accepted the Earepeeei whieh' was all of a sudden submitted
and therefore the eeetiréig of the reeeendent no.4 at Thane is illegal. i

Is submitted that the ex!erciee of the discretion is In violation of the law

- and therefore the trenefer and posting of the applicant at CiDCO, Navi

rMumbai be guashed, ee also the transfer of respondent no.4 at Thane
be quashed and theé applicant be posted at Thane as District

Superintendent of Land Record.

"B, In O.A, 543 of 2018 the applicant R (3} was working as

* District Superintendent of Land Record at Amravati and he was

posted by transfer etg District Superintendent of Land Record, at
Chandrarpur, The Ieeérned counsel for the applicant R {3}, in fhis
matter submitted that tﬁe applicant had already compieted three years
eewiee at Ge’dehi;'eiié and therefore it was incumbent on the
r.eepende'nt. nos. 1 endé 2 1o give him ehoiee posting as per the G.R.
dated Q6/08/2002. It ieéeubmitted that as per the Clause-b of the G.R,,
if the options given by ihe Government servant cannot be actsd upon
in general transfers, hie options eHeII be valid for three years and be

considered. It is eebirnitted that due to non consideration of this



mandatory term in the GR the traﬁsfer. of applicant R {3} is vitiated

and it is able to be quejshed.

| 7. The OA. !s opposaed by the responden‘t nos, 1 and 2 an
the ground that there is na viclation of any rules, therefore, there is no
llegality in the order of posting of the app.licarf:t on deputation at
C_IDCO, Navi Mumbai. , It is submitted that the Hon'ble Chief Minister
considered the note shéeet submitted by the Civil Sewices Board and
later ﬁnte sheet 3F50§ and -considering a[l. the circumstances the
Horj"q!e Chief Nliniste:% was pleased {0 post the applicant on the
establishment of CiDCéO, Navi Mumbai. #t is submitted that as the
applicant was insisting ;fcrr Thane and consequently the applicant was
giveh posting at NaviéMumbai which was closed to Thane., |t is
submitted that there 15 no iliegality in the exercise of jurisdiction
because the Hon'ble Dihief Minister was the competent authority and
the re.mmmendations émade by the Civil Services Beoard were not
binding Qn him,_ : |
8. The Iearneéi counsel for respondent no.d submitted that
this Tribunal has no jur;isdiction to entertain the original application as
the respondent no.4 x?ﬁras éewing .at Nashik and later on he was
transferyed o Thans. It is alse contended by the respondeant no.4 that
the applicant has no Iﬂicus standi to challenge transfer of respondent

no.4, the respondent no.4 has no right to claim the posting. It is

P



submitted that only nahe of the applicant was recommended o be

.

posted at Thane, there;was no order and the competent authority not

" acted upon on the recajmmendat]on, therefore, there is no violation of
| .

law. It is submitfed i;hai the recommendations made by the Civil
Services Board were nic-lt binding on the Hon'bie Chisf Minister who
was the mmhetent aut!r;rority and the Heon'ble Chief Minister has rightly
exercised the ]urisdiétié:m and posted the applicant at CIDCG, Navi
Mumbai and posted tt%e respondent no.4 .at Thane considering his

nead,

g. in order to iexamine the contention, initially | would Ike.to
examineg the GGntEﬂf'I{é)n whether the order of deputation of the
applicant is egal or ii!ebai. The Rule 36 of the MCS {(Joining time...)

Rules, 1231 is as under§~

“(36} Transfer to fm‘efg:i? service not permissible without consent —

(1} No Government servanl may be transferred fo foreign service against
- his wilf :

Frovidad that in S(:) far as the fransfer of a Govarmmen! servant on
foreign service fo a Filia ?Paﬂshad under the provisions of Section 263 B of
ine Makharashira Zilla J;—"arfshads and Panchayal Samilis Act 1967 (as
amended from time o ﬁ;'n@,! s concemed, his transfer on forelgn service
shafl be reguiated in accc.%:rd&nce with fhe provisions of thaf section |

Provided further fh;af this sub rule shafl not apply fo the fransfer of &
Government servant rec}‘ui!ed in service on or after 30" Jurly, 1977 fo the
service of a body fncc:rpeirared or hof, which is wholty or substantially owned
or confrofled by Govermnment”.

o
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10. The Ianguag;e of Rule 36 {1} is mandatory which .say that
no Government sewanté may be transferred to foreign sejvice against
his will. In addition, thé learned counsel for the applicant has invited
attentton to the G.R. déted 17/12/2016 which Is at Annex-A-11A. In
clause nos. 9&10 of the;G.R. are as under - |

e ZEle sz / a:—a?‘a'r#i) &gt ggmﬁa Ristrner / Fsrraneent SHEGAmTHe TrRIean

Bl SHE FN HenHB ﬁﬂé‘mﬁ&’? g ooy menawa B / R s

A Jt alvagadias !r?fgc?ﬁﬁ‘ Bawremz 313 6 Ja L] ydeiadl 7 ar-geaa

QTS iaees dgher. 3ol GaHAA & s wAlaa i e sifdandl/ mH -

Fiadin sEwE, @dwr ougda, awd] g @itve ar amad] aumd @a Tad G

Giliesr-2a aerd} @ sl 90 anfe BenaehT s BT Aqele Iumar T a5,

- {90) ar e fagadid gr:?gaﬂ Reimen sifadl) wda-ain sidlmsa & a2 mafls

SHEHE ITANBT T ew@ S qmaT ﬂ.ﬁﬁg&ﬁ?ﬁ Brgadt dvat 66T 0F =i 0R@E
eEr e A s e natAiaET smeny sdfanicl miadia spamndl BaE

AE T B SR RN A AR alREgadld) By waw ada,

i1 Particuiar!yéaﬁer reading the Clause no.10 #t seems that
considering five yearséC.Rs. of the concerned government servant
who is 1o be deputed gs.hali be considered and examined and then i
can be considered whe.-ither that government servant is suitable for the
deputation. As per Cléuse 9 for sending a Goverhment servant on
deputation, consent of%the bath departmeni is mandatory, so also no

ohjection certtificate of the respective -department is must. After



reading clause no.10 lt seems that the government servant who has
given his consent, whﬂée record is to be examined. This implies that
uniess consent is given; by the gavernment servant to accept the post
on deputation, he cannéat be compelled or forced to join that post. In
view of this discussion,'! am of the view that there are legal lacunas.
-After_ perusal of the rear;Jr_d, it seems that the applicant never gave the
tﬁonéent to Iaccept the ;f:csting on deputation. The second fact is that
there was no post cn:aated on the establishment of CIDCO, Navi
Murabai therefore, meri"e posting the applicant by'. issutng the order
there could have beené difficulties tzo post the applicant because the
post was not in existen?ce, tt is nowhere mentioned in the nole sheet
which is approved by %he Chief Minister that there was any specific
demand made by the ;CiDCO, Naﬁi- Mumbai to post a Government
officer of the rank Distirict Superinten.deﬁt of Lahd Record and thare
was post an their estaténiishment, it is nowhere.mentioned En. the note
sheet that five years CRS of the applicant were examined and the
CIDCO, Navi Mumbai g:ave consent to accept services of the applicant
on deputation. In view éof this lacuna, | am compelled to say that the
post of the applicant crm the establishment of CIDCO, Navi Mumbai is
on face of it conirary go law and consequently this order cannot be

saved,
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12. Now | woulﬁ iike to examine the case of the applicant that
as he is challenging ﬂ’ZIE transfer ﬁf the respondent no.4 tc Thane,
Page No.184 of the recé:ord is the recommendation made by the Civil |
Services Board fegardi%:g iﬁe cﬁiﬁefs who were due for transfer in thé
year 1880, The name éof applicant is at sr.nq._2, but after reading this
éhart it seems that the éapplicant did not give any option postings, that
column s left hlanké At srno.1b name- of the applicant in
0.A.548/2018 is mé;ntioned. He had given | options  Satara,
Ahemadnagar and Soléapur, but he was recommended to transfer at

Chandrapur. The nan’ée of respondent no.4 at sr.no.15 and he had

Given options at Raigad, Satara and Amendnagar. After reading these

recommendations foru*;farded by the Civil Services Board there
éppears 110 substancé in the contention of the applicant fhat the
respondent no.4 was n%:-t in p'ic.ture- at all and his name for the first time

came in the note shest which was placed before the Hon'ble Chief

Minisier.

13. t have peruﬁsed the page no.198 of the note sheet which
was placed before the ;Hon’ble Chief Minister. In para-4 it is candidiy

mentioned that the Hm’ii‘bte MLA Shri Nanaji Shamkule requested the

| Hon'ble Chief Minisfer fa post the appliéant Shri Abhay Joshi at Thane

“and that request was apprwed by the Hon'ble Chief Minister, As a

maiter of fact this is very surprising the applicant when his options for
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the {fransfer were calle%i, did not gi.ve any option, on the r;-::-r*ii:r.z?‘ryr he
contacted the poiiticianéShri Nanaji Shamkule who was MLA and only
for this reason the CiviléSemices Board had recommended to poét the
applicant at Théne. Paige 10,200 is the note éheét which is approved
by the Hor'ble 'Chiefé Minister and in tﬁe note sheet name _of
respondent no.4 is at sir.rw.Z and_ name of app.iicant Shri Abhay Joshi
is at sr.no.3 and.it wasi menticned in the note sheet that respondent
no.4 be transferred to éThane and the applicant Shri Abhay Joshi be
tranéferred to CIDCDi, Navi Mumbai and this note sheet was

appro_ued.

14. I this regiard I ﬁou!d like {0 pose a quastion, ﬁhen the
Hon'ble Chief N]Enister; himself approved the request of Shr.i Nanaji
Shamkule MLA for traniftsferring the applicant to Thane why Hon'ble
Chief Minister acted cc;ntrary ta if, there appears no reason. On the
conirary, the action D;f the Hon'ble Chief Minister discarding that
recc:rm-mer‘ldation of Ci\.éril Services Bqard for posting the apglicant at
Thane implies somethiing gise oh the basis of this infershce can be
drawn that the Hon’ble;, Chief Minister never approved the request of
MLA Shri Nanaji'Sharinku!e and therefore he passed the contrary

order.

15. The 1earnefd counsel for the appiicaht has placed on

record the G.R. dated ';11’[}2!20’15 which is at Ahnex-A-8, I'n this G.R,
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in paré-ﬁ Government c;ircu!ar is reproduced and it is dii;ected to fqi'iow
the circular. In that cirf;uiar as per clause-b if request is made by the
Government servang fﬁél‘ transfer through the people's representative
then it should be aéccri;‘apaﬂied with written representation along with
jetier of recommendatici:n made by the people’s representative, in the
. present matter it is missiing. As per clause 6 of this circular, rule 23 of
the Maharashira Civil iSewices'{Canducf} Rules 1979 is applicable
and it.is meﬁtisned thait ne Government servant shall pressu.rise the
supenor authority takmg advantage of his acquaintance. It is also
cbserved that :f any Gwamment servant has acted in such manner fo
pressurise the higher ofﬁcers then such Government servant be liable
for the disciplinary acticé-n. As a matter of fact it is not expectsd for the
Govemmeﬁi sefvant tD have thick relation with the politicians. |t is
duty of every Gaveirnment servant that he shall make his
represeniation to his dfepartment for the desired relief and if desired
fehiefl is not granted by the depariment the forum tike Administrative
Tribunal and High Couért aré established by the Government. In the
present mattes, the cobduct of the applicant Abhay Joshi not giving
any option posting and %straight way approaching to the local MLA was
not expe;:ted from 'pubt;ic servant and as on request of the local MLA
the name of the appiicént was considered by the Civil Sew#ces. Beard

and he was recammen@ied to be trahsferred to Thane, Inmy opinion it
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was absolutely against fhe official diécipline and it was not falr. Under

these circumstances, | {Eﬁﬂ not see reason to accept the request of the

- applicant Abhay Joshi t@r cancel the transfer of respondent no.4,

18. After readlﬁg rstle 6 of the proﬂedure rules which are
framed by' the Central Adm:nlstr“atwe Tﬂbunal {CAT) rules 1887, | do
not see any merit ln; the contention that this Tribunal has no
jurisdiction to entertainé this O.A. So far as the contention of the
respondent no.4 that tihe applicant has no locus standt to file this
application is cancem:—éd, there _appeérs no substance in it. In this
situation it must be seen whether the applicant has a right in view of
the subsequent act do:ne by the authorities and definitely such was
available to the applicafi'ut. in view of this discussion | am compelled to
say that posting of apﬁlicant on depuiation at. CIDCO, Navi Mumbai
was contrary 1o law ltécannoi be sustained but the applicant s not

entitted to the relief fi.e. cancellation of transfer and posting fo

respondent no.4 at Tha'ne and the app!i.cant’s posting at Thane.

17. So far as the OA No, 5482018 is concerned, the
applicant R (3) Was pcsted at Gadchlroi: he had completed three
years services there, he had submitted options for is transfer but his
options were not cmnsiidered and hs wWas posted at Amravali. The

applicanf completed three hears tenure at Amravati and later on he

 was due for transfer. T:he tearned counsel for the 'applicant has invited
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My attention to G.R. daited 61872002, in para-z guidelines are issued
and clause (d} (6), dire:zction is give’n that if Gavemment servant has
camp!eted his tenure m tribal. or naxalite a:ea on completmn of h:s
tenure, preference shalr be gwen o the opt:ons gwen by hirn and if
due to some admm:stqatwe difficulties if not possible to give him
posting at {he place as %per the options, the mattar should be brought
to the nctice.of the higfher officers or _Gnverﬁmént. H is specifically
"made clear that though such Government servant has not 'giv_er:
posting as per his r:,hojcée his right witl remain valid to claim the post as
.per his option for furtheré pericd of three years. In the present matter it
is made clear that thée applicant earlier com.pfeted full fenure at
Gadchiroli his options éaver{a not considered and he was posted at
Amravati. In this bachégmund as per this G.R. it was duty of the
transférring authority ti]é conéider the thians. given by the applicant

and post him as per his (j}pﬂﬂﬂ, but it was not done.

18, Secondly, in ;the present matter, the posting of Shri Abhay
Joshi at CIDCO, Navi I:\ﬂumbai Is cancelled and consequently now
there wili be no post ito accommedate the applicant Hatiekar ai

Ghandrapur. In this back:gmund | pass the following order —
ORDER

i) The O.A.No. 481/2018 is partly allowed. The transfer

and posting of appiicantéas Bistrict Superintendent of Land Record in

\,M’Hm
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CIDCO, Navi Mumbai 53 guashed and set aside. The othér refiefs
claimed by the app]icafnt .. cancellation of transfer of respondent |

no.4 and posting to 'a_ppi:icant at Thane are dismissed.

(i) The D.A.N0j548!2ﬂ.18 s allowed. Transfer and posting of

~ the applicant at Chandr'.e:\rpur is herel:é;y set aside.

iy The res;}onc!ient nos. 1 ahd 2 dirscted o call the OptiDﬂS-Gf..-
appllcants fr:n tsansferrmg the apphcant Shri ﬂbhay Joqm and the
app!ic:ant Shri K.S, Haﬁtekar from thew present postmgs as Abhay
Joshi has completed tenure mare than six years and Shri K.S.
Hattekar is also due far transfer The requnc_!erai-nos."‘i and 2 are
.difECfed to cansider tha%opt:or.as of binth the -applicants and give. them.
suitable pﬂstiﬁgé as per the \;écanciefs,. This exercise séhail be done

within fwo |ﬁonths. No Q:rder as to cdsts,

{iv) . The CA NG 315;’2018 in OA, 548:'2018 aiso stanﬁs :

dtspoaed of.

i
Dated :- 03/05/2019, ° :
- "dnk.. I



